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JUDICIAL EVASION OF STATUTES. 



It is a common charge to-day against large corporate and in- 
fluential individual interests that the statutes of our legislatures, 
state and federal, mean little to them, so promptly and often 
successfully are steps taken to have them annulled as unconsti- 
tutional, or, failing this, to wear out the machinery of prosecu- 
tion by protracted litigation, so that when an alleged end is at 
last reached, the punishment rarely fits the offense. Then an- 
other statute or series of statutes is enacted and we commence 
all over again. Thus the plant is kept in constant operation and 
if the product is, as usual, nil or practically so, the people are kept 
interested or amused by its operations and a deserving class of 
legal mechanics whom for lack of better name we may call 
statute-wreckers, is constantly maintained at good wages. 

The charge^ of statute-evasion by one court against another or 
by a minority of one court against the majority is sufficiently in- 
frequent, however, to call for more than passing attention. Con- 
tests between members of the profession are, of course, so fre- 
quent as to arouse little or no interest among their brethren, but 
when the contestants in the arena are the judges themselves, and 
when the contest takes on something of the warmth so frequently 
displayed by members of the bar, the tendency among lawyers 
to look up from their books and to watch the contest with m 
terest is natural. 

The legislature of Pennsylvania in 1855 enacted a statute avoid- 
ing a devise or legacy "to any person in trust for religious or 
charitable uses" if made within one calendar month of the tes- 
tator's death and escheating to the commonwealth all property 
"held contrary to the intent of this act." By statute of 9 George 
II, c. 36, it was provided by the English Parliament that "no 
lands or tenements, or money to be laid out therein, should be 
given for or charged with any charitable uses whatever, unless 
by deed executed twelve calendar months before the death of 
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the donor." The General Assembly of Virginia has never seen 
fit to legislate upon the subject in this manner, though the wis- 
dom of such a provision seems manifest. 

The Pennsylvania statute was construed in the case of Flood v. 
Ryan, 220 Pa. St. 450, 13 Am. & Eng. Cas. 1189, the note in the 
last-named volume being interesting and instructive. Patrick 
Jeffers died August 24, 1903. On the 10th of that month he had 
executed his will, its sixth clause being: "AH the residue of 
my estate, I give, devise and bequeath unto St. Teresa's Church, 
Broad and Catherine Streets, and St. Joseph's House for Home- 
less Industrious Boys on Pine Street, share and share alike, pro- 
vided, however, in ease of my death within thirty days from the 
date hereof, I give, devise and bequeath all my said residuary es- 
tate unto Most Rev. P. J. Ryan, archbishop of Philadelphia, ab- 
solutely." A sister and sole heir of the testator brought suit, 
claiming that the devise was void under the act of 1855, the de- 
vise being not to the archbishop personally but manifestly in- 
tended for the use of the two charities named. 

Upon the trial of the action, which was ejectment for five 
pieces of real estate, Archbishop Ryan testified with marked 
frankness as follows: 

"The law does not impose on me to give $10,000 which I re- 
ceive without any qualification by a will. I have it, it is mine. 
Then comes in another law, higher law, which says : 'You have 
received that money, you can keep it, the state has no right to 
interfere with you, in natural justice it is yours, but you are a 
bishop and you have the care of the poor and the afflicted, and 
you ought to use it as the moneys intended for their benefit — 

though it is not mentioned in the will I received the money 

as in this will case. It is mine, I can use it as I please, as far 
as the law is concerned, and there is no prohibitior, legally or 
otherwise — that is, by law, no ecclesiastical law, but if I have 
reason to believe that this man, as I did not know him, never 
heard of him before, has left me this money, whatever it is, for 
some good purpose, and because I am a bishop, then my per- 
sonal conscience — it might not influence other bishops — but my 
personal conscience, if it is at all sensitive, would suggest to me 
that large sum of money or property was left to you for no 
personal reason; it must have been left to you as a bishop for 
some good purpose. Then I take that money or that property, 
the value of that property, and I put it into a fund which I have 
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for religious and charitable educational or other good purposes. 
This property I know was not intended for me personally, though 
before the law it is, and I own it and I can do what I please with 

it Q. Your grace, in your examination last Friday you 

were asked this question: 'If a man provided in a will that all 
the rest, residue, and remainder of my estate, real, personal, and 
mixed, I give, devise, and bequeath into St. Teresa's Church, 
Broad and Catherine streets, and St. Joseph's House for Home- 
less Industrious Boys on Pine street, share and share alike, that 
language would indicate, would it not, that those were his favorite 
charities?' and you answered 'Yes.' You so testified, did you 
not ? A. That was in a conditional will. If he made a will say- 
ing, I leave these properties to these charities, I would find my- 
self obliged legally and otherwise to give them to what they were 
intended for. But he makes two wills, so to speak, or he makes 
one will which is conditional. He says, I leave it to these chari- 
ties if I survive this will for thirty days; if I do not survive this 
will for thirty days, if I do die before the thirty days — here is the 
second condition, the second will — I leave it to Archbishop Ryan. 
Therefore, as he did not survive the thirty days, the second will 
leaves it to me. Q. And in connection with the two charities, 
of course? A. Not in connection with the two charities, because he 
has willed two things — first, if I live for such a time I leave it 
to the charities; second, if I don't live for such a time, I leave 
it to Archbishop Ryan. And then I do with it as I please, by 
leaving it to the charities or doing anything else I please with it. 
As I said, I should think my personal conscience would be to 
give it to some charity, and I give it to that general fund. My 
conscience, however, would not have to bind others." 

The Supreme Court of Pennsylvania held the devise a valid 
one, the substance of the decision being that if a devise is made in 
consideration of a promise to execute an invalid or unlawful 
trust, equity will not allow the devisee to profit by his fraud and 
will raise a resulting trust in favor of the heir or next of kin of 
the testator; but where there is no bargain between the testator 
and his devisee, the devise is good although the intention of the 
devisee is to carry out what he believes to be a wish of the tes- 
tator which could not be made a condition of the devise. 

Brown, J., speaking for the court, said in regard to the tes- 
timony of the archbishop: "There could be no fuller acknowl- 
edgment of a moral obligation, nor a stronger avowal of an in- 
tention to discharge it, bat oar decrees do not go oat to compel 
the performance of a mere moral duty. In foro conscicntiee 
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conscience is the sole chancellor, whose decrees we are as power- 
less to enforce as we are to provide penalties for their violation." 
Mestrezat, J., dissented alone but vigorously, saying inferen- 
tially, if not directly, as will be perceived later, that the opinion 
of his associates partook of the nature of a "disgraceful sub- 
tlety." He suggests that his brethren are suffering from intel- 
lectual strabismus, saying: 

"The conclusion of the majority of the court has been reached 
regarding this controversy as a contest between a cestui que trust 
and the trustee. If this was a bill in equity in which the church 
and the charity named in the testator's will were seeking to com- 
pel Archbishop Ryan to execute the trust and convey to them the 
estate devised to him, we would have another and altogether 
different question for adjudication. Even then, the archbishop 
would be a trustee ex maleficio if he accepted title to the property 
with an understanding that he held it for the church and charity 
named in the will. It is from that viewpoint that the majority 
of the court has considered this case and reached the conclusion 
that the archbishop holds an indefeasible title to the property 
bequeathed him in the will. 

"The question here, however, is not between a cestui que trust 
and the trustee, nor does it involve the right of a cestui que trust 
to enforce the provisions of a trust against a trustee. The ques- 
tion is whether the devise to Archbishop Ryan was in fact to 
him individually, or to him as trustee for the church and charity 
primarily given the property in the will, and therefore made to 
him individually to evace the Act of April 26, 1855, P. L. 328. 
In other words : Did the testator devise the property in question 
to Archbishop Ryan, to be held and disposed of as his own in- 
dividual property, and did the latter accept such title to the prop- 
erty; or in order to evade the Act of 1855, did the testator devise 
the property to Archbishop Ryan and he accept it, to be held 
and used by him on a secret trust for St. Teresa's Church and 
St. Joseph's Home for Homeless Industrious Boys, the church 
and charity named as beneficiaries in the clause of the testator's 
will in which the alternative devise and bequest is made to the 
archbishop? If the archbishop, under the circumstances, did 
accept the property as trustee, is the devise void under the Act 
of 1855? 

"The effect of this decision is that this court is powerless to 
declare invalid a devise or bequest by a testator made to evade 
a law of the commonwealth. The will of the testator discloses 
on its face such intention, and the devisee declares under oath 
that he will apply the devise to the purpose clearly indicated in 
the will, which is absolutely and positively forbidden by the 
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Act of 1855. The majority opinion concedes that in making the 
devise the testator manifestly intended to evade the Act or 1855. 
This court declared a testator had a like intention in using a sim- 
ilar clause in a will in the very recent case of In re Corr, 202 Pa. 
St. 391, 51 Atl. 1032. The opinion, however, sustains this pal- 
pable evasion of the statute because the devise, as the opinion 
alleges, is made to the devisee absolutely and not in trust for the 
charitable purposes named in the will. The effect of the ruling 
is, as I conceive, that a party may perpetrate a conceded fraud 
upon the law and invoke the aid of the court to enforce it. The 
learned judge who writes the majority opinion fails, in my judg- 
ment, to cite any authority in any jurisdiction to sustain his 
conclusion." 

In regard to the sentences last quoted from the dissenting 
opinion, it must be noted that both it and the majority opinion 
rely upon two Pennsylvania decisions, Schults's Appeal, 80 Pa. 
St. 396, and Hodnett's Estate, 154 Pa. St. 485, 26 Atl. 312, 35 
Am. St. R. 851. In the first-named, the devise was to an in- 
dividual by name, who was the bishop of an Evangelical Asso- 
ciation. The devisee was a relation of the testator, who, how- 
ever, unlike Archbishop Ryan, had no control whatever over 
the property, which belonged to the various charities of the 
church, nor did his oath of. office or the discipline of the church 
require him to hold property, devised to him absolutely, for the 
use of the charities of the church. The devise was sustained. 
In Hodnett's Estate, supra, the bequest was "to the pastor of the 
St. John's R. C. Church of Altoona, Pennsylvania." It was 
held that in the absense of any evidence of facts or circumstances 
tending to establish a trust for either religious or charitable uses, 
the legacy was a personal bequest to the pastor of the church, 
Chief Justice Sterett concluding his opinion with the statement: 
"It is scarcely necessary to say that the statute cannot be evaded 
by any secret trust for charitable or religious uses. Any one in- 
terested may compel the legatee or devisee to disclose any promise 
made by him, or facts within his knowledge tending to prove the 
existence of such secret trust; and if he desires such promise, 
etc., proof thereof may be made aliunde." 

The distinction between these cases and Flood v. Ryan, Justice 
Mestrezat pronounces to be apparent. "In the case at bar: (a) 
there is a direct devise and bequest of property to the charities 
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named in the will; (b) the testator declares that if he dies within 
thirty days he makes another disposition of the same property; 
(c) he gives the property to a certain person, designating him by 
name and as archbishop of the diocese, whose official oath and 
duties, as appears by his own admissions, require him to hold the 
property in trust for the church and the charity named in the 
will as the primary recipients of the bequest." 

He then cites the quite recent case of In re O'Donnell, 209 Pa. 
St. 63, 58 Atl. 120, in which the gift was "to Rev. Richard Ken- 
nahan, or his successor, of the St. Matthew's church, of Con- 
shohocken, Penna., for the purpose of saying masses for myself, 
my now wife, Ellen, and my deceased wife, Mary." The tes- 
tator died within thirty days of the date of the will. The lega- 
tee contended that the bequest was a personal one to him as 
compensation for services to be rendered, and, therefore, was 
not within the Act of 1855. He, like the legatee and the majority 
opinion in the case in hand, cite in support of his contention Hod- 
nett's Estate, and the statement in Jarman on Wills that "a gift 
will not be deemed charitable merely from the nature of the 
professional character of the devisee." The circumstance re- 
ferred to in Schultz's Appeal, 80 Pa. St. 396, that the legatee had 
no knowledge of the bequest until after the death of the testator 
was also invoked to support the contention of the legatee. The 
court, however, declined to sustain the bequest to the Rev. Ken- 
nahan and, as stated in the syllabus, held that "while a gift to a 
legatee by name will not be held to be for a religious or charitable 
use merely from the professional character of the legatee, yet 
if it was to him in such character and for such use, the fact that 
it was to him absolutely and by name will not protect it from the 
operation of the Act of 1855." 

To the writer it seems that Justice Mestrezat has the best of 
the argument, so far as consistency between the views of the 
court in the cases cited is concerned. The majority of the court 
in Flood v. Ryan evidently saw no conflict between the cases, for 
their opinion does not even cite In re O'Donnell. Upon the 
question itself as an original proposition, Justice Mestrezat cites 
the case of Kenrick v. Cole, 61 Mo. 572, in which the residuum 
of the testator's estate was devised to "Peter Richard Kenrick. 
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of the city and county of St. Louis, Missouri." The evidence in 
the case showed that, prior to the making of the present will, the 
testatrix made another will containing a devise to Peter Richard 
Kenrick in his official capacity as archbishop of the Roman Cath- 
olic Church, for the benefit of the church. After the adoption 
of the constitution of Missouri, of 1865, forbidding a gift, devise, 
or bequest for the use of any religious sect, the prior will was 
canceled and the present will was made, containing the tenth 
clause in favor of Peter Richard Kenrick as an individual, but 
with the same intent as expressed in the former will. Upon the 
evidence submitted the trial court found that the tenth clause of 
the will was made for an illegal purpose, and with the intent 
to evade the prohibitions of the constitution. The finding was 
affirmed by the Supreme Court, which held that the bequest in 
the second will was an attempt to evade the prohibition of the 
constitution, and therefore a fraud upon the policy of the law, 
and hence that parol testimony showing such intent and purpose 
was admissible. Wagner, J., delivering the opinion of the Su- 
preme Court, said (page 577) : "But it is objected that parol 
testimony is inadmissible to show the intentions of the testatrix 
and the legatee, where its effect would be to vary the terms of 
the written instrument; that an absolute devise or bequest in a 
will cannot be changed into a trust by extrinsic evidence. This 
objection is founded upon a wrongful application of a well-known 
rule of law. It is competent to attack every written instrument 
for fraud, and that fraud may be shown by parol testimony. A 
fraud upon the policy of the law, like all other frauds, may be 
shown, and will be set aside. An evasion of the law is a fraud 
upon its policy. It is an attempt to do indirectly what is di- 
rectly forbidden. This case is a good illustration. It is con- 
tended that the plaintiff, as devisee, can hold the property to 
his own use. But he frankly says that if he obtains the prop- 
erty he will carry out the wishes of the testatrix. If this were 
allowed, the prohibiting law would be a nullity. It would place 
the property in possession of the church in defiance of the con- 
stitution. Courts have always intervened to prohibit such prac- 
tices and to prevent such evasions of the law." 

Justice .Mestrezat concludes his dissenting opinion as follows : 
"This decision is of the utmost importance and of far-reaching 
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consequences. It in effect strikes down a statute passed more 
than half a century ago to prevent direct, as well as indirect, 
conveyances and devises to religious and charitable uses. It 
ignores the policy of the law as settled by the legislation of this 
state in several acts of assembly, notably the Act of 1855, and 
the more recent Act of June 2, 1887, P. L. 298, requiring property 
devised or conveyed for religious uses to be taken and held sub- 
ject to the control of the lay members of the society. Speaking 
of the purpose of the Act of 1855, Chief Justice Lewis said in 
Price v. Maxzvcll, 28 Pa. St. 23, 33 : . 'But it was apprehended, 
from experience in England, that persons on their death-beds 
might make large and improvident dispositions, even for these 
good purposes, and defeat the political end of the statutes of 
mortmain. It was therefore provided by the statute of 9 George 
II, c. 36, that 'no lands or tenements, or money to be laid out 
therein, should be given for or charged with any charitable uses 
whatsoever, unless by deed executed twelve calendar months be- 
fore the death of the donor.' This statute has been uniformly 
construed by the English courts of law and equity so as to give 
it its full force and effect ; and by no means to give way to those 
disgraceful subtleties which by degrees overturned the former 
mortmain acts. It has, in accordance with its true spirit, been 
construed to extend to lands devised to trustees, to sell them 
and convert the proceeds of sale to charitable uses, although not 
within the letter of the statute, which only embraced lands and 
tenements, or money to be laid out in lands and tene- 
ments. But to prevent fraud and evasion it was extended 
by construction to the proceeds of lands. In the spirit of the 
statute of 9 George II, c. 36, and to prevent many of the mis- 
chiefs remedied by that statute, the Act of April 26, 1855, was 
passed. There may be some difference of opinion on the ques- 
tion of policy involved in its enactment, but there can be no 
doubt that it is our duty to carry out its provisions in good faith 

(page 37). The object was to protect the heirs and next 

of kin from large and improvident dispositions by persons on 
their deathbeds, or when their minds were enfeebled by the hopes 
and fears of approaching dissolution.' Other decisions of this 
court are to the same effect. Heretofore the court has never 
failed to enforce strictly the provisions of the Act of 1855, as 
numerous cases will attest. No church or religious society has 
heretofore been permitted to evade or nullify the statute. Prior 
to this decision it was so well understood that the law of the 
state would not tolerate secret trusts created to evade the Act of 
1855, that Chief Justice Sterrett said, in Hodnett's Estate, 154 
Pa. St. 485, 490, 26 Atl. 312, 35 Am. St. Rep. 851, that: 'It 
is scarcely necessary to say that the statute cannot be evaded by 
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any secret trust for charitable or religious uses.' Here, as the 
majority opinion concedes, the intention of both parties to the 
transaction is manifestly to evade the Act of 1855. The will 
itself shows the intention of the testator to give the residue of 
his property to the church and charity named in his will. The 
archbishop, the devisee, admits that he holds the property for 
such uses. Under his admission, Archbishop Ryan would com- 
mit a fraud if he applied the property to his own use and with- 
held it from the church and charity. His integrity and high 
character are a positive assurance that he will not betray the trust 
reposed in him. The church and charity, therefore, get the prop- 
erty as intended by the testator, in plain violation of the laws of 
Pennsylvania." 

Summing up briefly the two views, it seems to the writer 
that by adopting a middle course, we shall go most safely. No 
legislature would, or, it is believed, could constitutionally enact 
and no court would rule that a devise to an individual should be 
void if at testator's death the devisee should be found to be the 
pastor of a religious congregation or the head of an organized 
charity. Such a provision or ruling would make it impossible 
for a person thus situated to receive a devise admittedly intended 
for his own personal use and enjoyment. On the other hand, 
where a testator avowedly makes a will for the purpose of de- 
feating the objects of such an act, it would seem that the courts 
ought to rebuke rather than to encourage and reward the effort. 
In other words, had the testator in Flood v. Ryan devised the 
residuum of his estate to "the Most Reverend P. J. Ryan, of Phila- 
delphia," no court would have been justified in annulling the 
devise, if the evidence in the case disclosed no quasi-contract or 
intention to turn over the proceeds of the devise to religious 
societies or charitable institutions. The Missouri case of Ken- 
rick v. Cole, supra, goes rather far, but its controlling condition 
was doubtless the fact that the devisee testified with candor and 
honesty that if he obtained the property he would carry out the 
wishes of the testatrix. Where, however, the will in effect cites the 
statute and announces its intention to disregard it, it seems little 
short of marvelous that the court will solemnly confess their in- 
ability to see the illegality of the provision and on the contrary 
will stamp it "good." 

It is decisions like this which tend to bring the law into dis- 
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repute with the layman and supply material for quip and jest 
as to the sincerity of its makers, expounders and ministers. "The 
intent of the law maker is the law." Jones v. Guaranty Com- 
pany, 101 U. S. 626. This is possibly rather broad in its terms 
but no exception can be taken to the proposition that the intent 
of the law maker, aptly expressed and within constitutional 
limitations, is the law. If such intention be indeed the guide 
of the courts, then cases like Flood v. Ryan must provoke a 
smile with the indifferent, though in the reflecting mind they are 
apt to induce a more serious line of thought. What did the 
legislature of Pennsylvania intend to accomplish by its act of 
1855? There can be but one answer to the question which is 
too obvious to require statement. The condition of the law in 
that State to-day is that the Act of 1855 has gone to the large 
and constantly increasing cemetery of statutes which have been 
construed in whole or part out of existence. Peace to its ashes. 
It would seem difficult, after a critical examination of cases 
like this, to repel successfully the charge that sometimes our 
courts do strain at gnats — that now and then they do swallow 
camels. 

George Bryan. 
Richmond, Va. 



